
RECEIVED 

BEFORE THE 
POSTAL RATE COMMISSION 

WASHINGTON, D.C. 20268-0001 

COMPLAINT ON Posr E.C.S. Docket No. C99-1 

UNITED STATES POSTAL SERVICE 
MOTION FOR PARTIAL RECONSIDERATION OF 

P.O. RULING NO. C99-112 
(June 8, 1999) 

INTRODUCTION 

On May 26, the Presiding Officer issued P.O. Ruling No. C99-i/2. P,O. Ruling 

C99-I/2 invites participants to provide comments on proposed Special Rules of 

Practice. The Postal Service is today filing comments on the Special Rules of Practice 

in a separate pleading; however, the Postal Service believes that it is necessary to 

raise two additional matters relating to the Ruling separately via the instant motion. As 

explained further below, the Postal Service requests that the Presiding Officer 

reconsider Ruling No. C99-112 and establish limits on the scope of this proceeding. In 

addition, the Postal Service requests that the Presiding Officer issue a procedural 

schedule identifying the sequence of events expected to take place in this proceeding. 

I. LIMITS ON THE SCOPE OF THE PROCEEDING 

As the Postal Service pointed out in its Response to UPS’s Motion for Protective 

Order, this proceeding is unusual. UPS is a major competitor of the Postal Service, and 

has specifically admitted to having a particular service in direct competition with Post 

E.C.S. This competitive status, furthermore, shapes the basic orientation of UPS’s 

complaint. In this context, the Postal Service submits that the Commission should 

exercise great caution in going forward with a hearing process that exposes the Postal 

Service’s competitive products to an unusual degree of scrutiny by its competitors. 

Competitors such as UPS have much to gain, and very little to lose, by resorting to the 
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Commission’s complaint procedure. In the absence of balanced and controlled 

approaches to management of complaint litigation, there is a very real and probable risk 

that the complaint process could be misused. Specifically, competitors will be able to 

avail themselves of the complaint process to inflict damage by casting a cloud over the 

Postal Service’s nonpostal offerings, misusing discovery to gain intelligence on the 

Postal Service’s market strategies and product initiatives, and discouraging customers 

from participating in tests of innovative service offerings.’ 

The Postal Service submits that in fairness the Commission should consider the 

adoption of mechanisms that mitigate, to the maximum extent possible, the risk that 

competitors will misuse the complaint process. This is consistent with 39 U.S.C. § 

3624(b)(2), which provides that the Commission is authorized to adopt rules which 

“provide for , . . the conduct of prehearing conferences to define issues.” (emphasis 

added). The Postal Service accordingly urges the Presiding Officer to adopt limits on 

the scope of this proceeding so as to balance any rights to which complainant and the 

other participants may be entitled’ with the Postal Service’s legitimate commercial 

interests and public service objectives. In particular, the Postal Service urges that the 

Presiding Officer reconsider P.O. Ruling No. C99-l/2 and state unequivocally that the 

scope of this proceeding is confined to the narrow question of whether Post E.C.S. is a 

“postal” service, as that term is understood in a jurisdictional sense. Such instruction 

would focus the participants’ evidentiary presentations and discovery strategy. The 

’ See, e.g., UPS Press Release (Oct. 6, 1998) 
~http:l/w-ww.ups.comlbin/shownews.cgi?19981006usps~ 
’ The Postal Service does not concede that the Complainant or any participants have 
any due process rights in this proceeding, particularly given that the Postal Service 
maintains that the Commission does not have jurisdiction to entertain the complaint. 
Nevertheless, if the Commission believes that the participants have any such rights, 
they should be balanced against the Postal Service’s legitimate interests. 
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Postal Service proposes that the Presiding Officer execute this objective by issuing a 

ruling to this effect, 3 and establishing a Special Rule of Practice that limits discovery on 

the Postal Service to the narrow question before the Commission.4 

This approach is consistent with Commission precedent in Docket No. C96-1, 

That proceeding began with the filing of a complaint by a CAUUC, an association of 

commercial mail receiving agency interests. In that proceeding, the Commission denied 

the Postal Service’s Motion to Dismiss. Order No. 1128. Shortly thereafter, however, 

the Presiding Officer sought to impose discipline on the proceeding by directing the 

complainant, the Postal iervice, and other participants to file statements identifying 

issues to be decided in the proceeding, together with procedures for resolving them. 

See P-0. Ruling No. C96-l/l. The Presiding Officer explained the underlying rationale 

3 Even though the Postal Service is requesting that the Presiding Officer limit the si=ope 
of the proceeding, it does not intend its actions to be interpreted as a concession that 
the Commission is engaging in a proper exercise of its complaint jurisdiction. The 
Governors have refused to concede that the Commission’s complaint authority extends 
to inquiries on the status of nonpostal services, and the Postal Service emphasizes 
unequivocally that that is its position here. See Decision of the Governors of the United 
States Postal Service on the Recommended Decision of the Postal Rate Commission on 
the Complaint of the Coalition Against Unfair USPS Competition, Docket No. C96-1 (April 
8, 1997) at 4 n.l,62 Fed. Reg. 23,813 (May 1, 1997), 
4 The Postal Service has offered a proposal to this effect in its Comments on the 
Special Rules of Practice accompanying this filing. In particular, the Postal Service 
proposes that the following sentence be added at the beginning of Special Rule 2A: 

A. General. Discovery on the Postal Service is limited to obtaining 
information relevant and material to the question of whether Post 
E.C.S. is a postal service. 

The Postal Service submits that such a rule should be established prior to, or in, 
conjunction with, the issuance of any rulings granting in whole or in part UPS’s 
request, first presented in its Answer to the Postal Service’s Motion to Dismiss, 
filed on December 16, 1998, and reiterated in its Answer in Response to Motion 
of the United States Postal Service for Reconsideration, filed March 9, 1999, and 
in its Motion for Leave to Conduct Discovery, filed March 17, to conduct 

(continued) 
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for this measure: 

Proceedings to consider complaints pursuant to 39 U.S.C. 5 3662 are 
somewhat atypical cases before the Commission, inasmuch as they are 
not initiated by clearly delineated Postal Service requests or mail 
classification proposals generated by the Commission or other parties. As 
a result, the proper range and extent of procedures to be employed may 
not be evident at the outset of the case. As a general matter, however, it 
would appear appropriate to adopt procedures that are commensurate 
with the number and complexity of the issues presented, as well as the 
nature of the remedies proposed by the patties. 

P-0. Ruling No. CSS-l/l at 2. The Commission thereafter issued an order limiting the 

scope of the proceeding ti the fundamental jurisdictional question before the 

Commission: 

the Commission will not curtail the opportunities of the Postal Service or 
any other interested party to develop further relevant and material 
information for inclusion in the record of this proceeding. However, in light 
of the general agreement on the existence of a single central issue in this 
proceeding, that information will be appropriately limited to factual matters 
that bear directly on the “postal” or “non-postal” character of the Pack & 
Send service. Other information is not germane to the issue which the 
Commission will decide to resolve the Coalition’s Complaint. 

PRC Order No. 1135 at 5.5 In accordance with this order, further discovery and 

(continued) 
discovery on the Postal Service. 
5 At the prehearing conference held on October 8, 1996, the Presiding Officer 
emphasized at Tr. I/4-5 how Order No. 1135 governed the conduct of the proceeding: 

While the Commission’s order speaks for itself, I wiil briefly state my 
understanding of Order Number 1135 so that we are all on the same 
page. First, the Commission recognized that the parties were in 
agreement that a fairly narrow issue was ripe for determination, namely 
whether pack-and-send is a postal service. That issue is now the only 
issue to be considered during this procedural phase. * * * * * 
My reading of Order Number 1135 is that the Commission expected 
Complainant and any other interested participant to be given the 
opportunity to provide additional evidence so long as that evidence was 
relevant and material to the question whether pack-and-s&d is a postal 
service. 
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evidentiary presentations in Docket No. C96-1 were limited to the question of the status 

of the service in question. See PRC Order No. II 35 at 5, 6. 
-.. 

The Docket No. C96-I Presiding Officer exercised judicious forethought by 

attempting to define the precise nature of the controversy. The same approach is 

instructive here. The scope of this proceeding should be formally limited to the issue of 

whether Post E.C.S is a “postal” service for purposes of chapter 36 of Title 39, Such a 

measure will (1) impose much needed discipline upon the parties and the conduct of 

the proceeding; (2) preempt invasive, far-reaching, and irrelevant fishing expeditions 

into sensitive aspects of the Post E.C.S. test; and (3) enable the Commission and 

parties to direct their efforts to the fundamental question without needlessly devoting 

their energies to time-consuming motions practice, particularly with respect to 

discovery+ These disciplines, in turn, will facilitate the orderly and efficient 

administration of this proceeding, and enable the Commission to achieve its stated 

objective of reaching a prompt resolution of the Complaint. 

II. PROCEDURAL SCHEDULE 

In Order No. 1239, the Commission directed complainant to file a statement 

estimating the time needed to file and develop a case-in-chief so that the Commission 

could achieve its stated objective of “develop[ing] a procedural schedule for this 

docket.” Order No. 1239 at 22. P.O. Ruling No. C99-l/2 does not fulfill the 

Commission’s intent. Instead, the Ruling provides that “[u]ntil the parties (particularly 

the Postal Service) know the scope of the direct case, it is not feasible to establish a 

procedural schedule for all subsequent stages of this case. ” The Postal Service 

concedes that it may not be possible at this time to set the dates on which events are 

scheduled to take place in this docket. Nevertheless, the Posta\ Service believes that 

the absence of a procedural schedule leaves unanswered fundamental questions 
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regarding the conduct of the proceeding” and deprives the Postal Service of fair notice 

as to how this case will progress. The Postal Service accordingly requests that the 

Presiding Officer issue a procedural schedule identifying the steps and stages in the 

proceeding, even if dates are not specified. 

The Postal Service believes that this measure will promote the just and efficient 

resolution of the instant controversy. This measure will give the participants advance 

notice of the sequence of events in this proceeding. A procedural schedule will provide 

participants a fair understanding of the sequence and nature of evidentiary 

.presentations and the availability, scope, and conclusion of discovery. This will aid 

participants in forming expectations about the proceeding, so that no participant can 

claim surprise when opportunities to conduct discovery or offer evidentiary 

presentations are forever foreclosed. This, in turn, will avoid controversies that may 

delay the proceeding and inhibit the Commission’s objective of swiftly resolving the 

Complaint. 

In preparing the procedural schedule, the Postal Service believes that the 

Presiding Officer should give effect to the sequence of events identified in Order No. 

1239. Order No. 1239 identifies only two stages in this proceeding: evidentiary 

presentations by complainant and other interested parties, followed by “an opportunity 

[for the Postal Service] to present its response.” Order No. 1239 at 22. As such, 

discovery on the Postal Service should expire well before July 27, when complainant is 

scheduled to present its case-in-chief. Furthermore, the procedural schedule should 

make clear that there will be no general discovery on the Postal Service after the initial 

6 For example, it is unclear what the Ruling intends by reference to “subsequent stages” 
of the proceeding. 
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discovery phase.7 

The Postal Service also believes that the procedural schedule should give the 
_ 

participants fair notice as to how this docket is to be resolved. The Complaint’s prayer 

for relief specifically requests that the Commission conclude this docket by 

“[s]ubmit[ting] to the Governors of the United States Postal Service a recommended 

decision rejecting as unsupported the Postal Service’s provision of Post E.C.S.” Thus, 

if the Commission is persuaded that Post E.C.S. is a postal service for purposes of 

chapter 36 of Title 39, consistent with 53662 and the Commission’s Rules of Practice, 

the Commission should issue its findings and conclusions in the form of a 

recommended decision for the Governors’ consideration under 39 U.S.C. 3 3625. 

Consistent with 39 U.S.C. 9 3662 and section 87 of the Commission’s Rules of 

Practice and Procedure, the procedural schedule in this docket should make clear that 

the conclusion of the inquiry on whether Post E.C.S. is a postal service will be 

communicated in the form of a recommended decision if the Commission answers the 

question in the affirmative. In this regard, the Commission’s disposition of the 

proceeding will conform to the statutory requirement, and avoid the controversies that 

arose in Docket No. C96-1. In Docket No: C96-1, the Commission issued an 

unprecedented declaratory order’ finding that Pack & Send service was a postal service 

subject to the rate and classification procedures of chapter 36 of Title 39. On February 

3, 1997, the Commission issued Order No. I1 56, which denied the Postal Service’s 

motion for reconsideration of Order No. ‘I 145. In Order No. 1156, the Commission 

affirmed both its substantive view regarding the status of Pack & Send, and its 

7 As explained in the Postal Service’s Comments on the Special Rules of Practice, the 
Presiding Officer could defer whether written cross-examination will be available on any 
rebuttal testimony filed by the Postal Service. 
’ PRC Order No. 1145. 
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procedural view that it need not issue a recommended decision. On April 8, 1997, the 

Governors of the Postal Service issued a decision construing Order Nos. i 145 and 

1156 as a Commission recommended decision and rejecting them pursuant to their 

authority under 39 USC. 5 362!La 

In their decision, the Governors explained that the Commission’s use of a 

declaratory order to resolve the controversy was “fundamentally inconsistent with the 

statutory scheme governing the Postal Service, and the respective roles of the 

Commission and the Governors under the Postal Reorganization Act.” 62 Fed. Reg. 
r 

23,813. They observed that the Postal Reorganization Act creates no mechanism for 

challenging the legal status of postal services. 62 Fed. Reg. 23,814, Indeed, they 

refused to concede that the Commission even had subject matter jurisdiction to 

consider the complaint. 62 Fed. Reg. 23,814 n.1. The Governors further observed that 

the “suitability of section 3662 to challenge the legal status of Postal Service activities 

only makes sense if it is done in a way that respects the roles of the Postal Service and 

the Governors in the statutory scheme.” 62 Fed. Reg. 23,813-14. 

The Docket No. C96-1 experience provides ample justification for why 

participants must be given advance notice of the Commission’s intentions regarding 

resolution of complaint cases. The Postat Service accordingly submits that the 

procedural schedule should be structured to conform to the 53662 requirement that the 

Commission issue a recommended decision to the Governors if it determines that Post 

E.C.S. is a postal service. To do otherwise in this circumstance would signa! intent to 

deprive the Governors of the exercise of their statutory options under 39 U.S,C. 3 3625, 

’ Decision of the Governors of the United States Postal Service on the Recommended 
Decision of the Postal Rate Commission on the Complaint of the Coalition Against Unfair 
USPS Competition, Docket No. C96-q (April 8, 1997) 62 Fed. Reg. 23813 (May 1, 1997) 
(hereinafter “Gov. Dec.“). A copy of this decision is attached to this pleading. 
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as well as their powers under 39 U.S.C. 3 202 to exercise the powers of the Postal 

Service, which include, inter alia, the exclusive powers to provide nonpostal services 
_._ 

and initiate rate requests. 39 U.S.C. 55 401, 404, 3621, 3622. 

CONCLUSION 

WHEREFORE, the Postal Service respectfully requests that the Presiding Officer 

reconsider P.O. Ruling No. C99-112, so that (1) the scope of this proceeding is explicitly 

limited to the question of whether Post E.C.S. is a “postal” service for purposes of 

chapter 36 of Title 39, an@ (2) the participants are apprised of the subsequent events in, 

and the manner of disposition of, this proceeding. 

The undersigned counsel has sent a copy of this document to counsel for 

complainant via facsimile transmission. 

UNITED STATES POSTAL SERVICE 

By its attorneys: 

Daniel J. Foucheaux, Jr. 
Chief Counsel, Ratemaking 

Anthony F. Alvet& 
Attorney 

475 L’Enfant Plaza West, SW. 
Washington, D.C. 20260-I 137 
(202) 268-2997; Fax -6187 
June 8,1999 
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Anna Marie Schuh, Acting Assistant We believe that the Commission’s 1145, issued on December 16.1996. The 
Director for Merit Systems Oversight, obligation under the Act and its own Postal Service moved for 
Office of Personnel Management, rules was to issue a Recommended reconsideration of the Order. In Order 
1900 E Street. NW., Room 7677, Decision. Taken at face value, the No. 1156, issued on February 3.1997, 
Washington, DC 20415-0001 and Commission’s action would effectively the Commission affirmed both its 

Joseph lackey. OPM Desk Officer, deprive us of our role in the statutory substantive view regarding the status of 
Office of Information and Regulatory scheme. We have thus construed the Pack & Send, and its procedural view 
Affairs, (Mice of Management and Commission’s order to be a that it peed not issue a recommended 
Budget, New Executive Office Recommended Decision. For the IWSOILS decision. -. - 
Building, NW., Room 3002, expressed below, we hereby reject it. By - As bad been suggested by the 
Washington, DC 20503. separate action the Postal Service has Commission’s Office of the Consumer 

FOR FURTHEA INFORMATION CONTACZ P. dacfded to discontinue the Pack & Send Advocate (m), he Gxlition 

lkiah Clayton on (202) 6064531. servib. threatened to initiate federa! court 

U.S. Office of Personnel Managemsnt. Statement of Explanation and 
litigation seeking to enjoin the Postal 

James B. King, Justificatfon 
Sewice from continuing to provide the 
iservice in the face of the Commission’s 

DIhctor- findings, (L.&m of Jannary zg, 1997, 
[FR Dot. 97-11312 Filed 4404% 8~45 am1 

Backpwu~d 
+l’h.is docket was initi&ed as the n&t from Chair of the Coalition to Chairman 

ml.lmacooE-~ of a complaint filed Under 39 KJS.C. 
of the Board of Governors I In 

lmcansm snch litigation w&d r ve 
section 3662 by the Coalition &air& 
Wufdr USPS C$mpetition ~Coalition” made maolutiqn of this matter more 

POSTAL SERVICE or “CAWC”). The Coalition is a trade 
complicated th+ it needed to be, the 

D&donofthaGovsmors*fths -tion repken- operetors of 
Postal Service, with our concurrence, 
wnti& ofiering p& & send 

UnkedSfat8aPQst8lSwvicdonthe- p&y,$o,~;~op&* mrdce es of February 14.1997. 
. . FlebammendedDed@onofthePostal 

Rate colnmlsslon on.Qecopiplalnt of :. 
fhe CaaRtlan Against Unfak USPS I.- * ;” 

~F&$!$PpEF$$$ ‘. ?~*~;n,sti - 

netvices ileiinpetition~tit the Pa ?!I3 
oftllls 

,.I,.~~~;~.~~:~‘~.j’ L.: 
malter, both substantively 

~c+‘F&@jqtlLyroyeen;~ ;-:.’ : proe;eduraxlp;&#&g&&o~~ ;: 
;, -&giENcy:&ta.Ls&&. ..:‘:..-b::,y.. - P~J.,+++q=pq+d. tziJeqd~~y,~,bli~‘tbflttlle 

: @no@t Notice of de&ion ‘. = 

&iihRi: Notice ii hAby given of the 
‘DecisionoftheGilvemanintll~~ _ 

: compiaint kuo~.ta .tJle PostaLRate 

Witb’thb rleiisian, the *vL?r&s 
731q3rclsem*eir Elllthori~ to act fn mtc 
umiplaints brought to the Postal Rata 
43nmnkion under the Postal 
Rmorpijzation Act [“the Act”). 39 
USC. fj§ 3625,3662. The -tancas 
in this case are unprecedented and 
unusu+l. The complainant challenged - 
rates charged by the Postal Service for 
a~pa&agiGg a&ice known as Pack % 
Selid. The comulaint’s m-inci~al 
allegation was lhat Pack & Sekd is a 
postal service for which a classification 
and fees must he recommended by the 
Commission. After hearings, the 
Commission determined that the 
complaint was justified, but declined to 
issue a Recommended Decision to us 
regarding the status of Pack & Send. 
Instead, the Commissfon elected to 
characterize its con&sion as a _ 
“declaratory order.” 

orapuotmSt.CCCmmmg uovermat~ 
the to appmxinihly 269 celeeted 

i3micfihadnbtmtto’ 
YeI mcommend6d didsioti 

tic_;-.: _:,- :.. 
m the- -:.:.I 

service:and the tG6pecH,1,1, of the’ 
Co-ion: qd the Governors under 
tlmPo@alReo~tionAet.-‘- - .- 

TheAct wsthePostalSan&eboth 
f ganedau i&lt+icpowsnr;iriciuding~ 

theamdficauthoriiytaprovide-am~. 
c!stakb ~IlptJBtul ilErb&m. 39 u.s.c- 
SS 401.404faM61. Nowhere in the statute 

reop@@l$~ bj tlla corn. Au s ‘. iitlleni a&i&n&e to -ion 
~partieb~~the~~~tiagreedthat: ~~gc&o~rinrknacdonw&nonpostal 
&2onlyti*tadtobd.~’ --y mFor*b,h .Y;.:. .’ 
-~l~~~~~la~~~ tlu+ :;” :.:. lkvp+ +rm given the &ml authority 
complaln~wiis @&d was wheth& to eatabIi8ll rates, fess-tnld~d 
Pack t Send~w a “postal seav5m.” .4d@lzdiciuion3 h accardance.wiul ’ 
Acoordfng to the ~mmission, if it made applicable provisions in chapter 36. __ 
thisfinding,then&ecomplaintwaa ‘: whichgen~ypravide for 
pBc88BBTilJt jtistified, lw3catithe mvice 
had not been established thq+ -ended decision on these matters 
proceedings before the CornmissiOn. 

Teetimany was filed on behalf of the 
. ~postal~emioeb. 39U.S& .;; ., _~ - 

- $5 3621’3625. The postal &vice alone 
Cdition and the Postal .%r&e. The 
Postal Service provided the testimony of 

may initiate.p 

its Vice President for Retail, explaining 
changepostal 
5 3622. Under section 3662, interested. 

the nature and operation of Pack & 
Send, and the reasons why it did not 

parties may c6aIlenge postal rates or 

have to be recommended by the 
services a&& not to be in accordance 

Commission. The Commission held 
with the policies of the statute, but there 

hearings an the testimony under its 
is no explicit reference in that provision 

rules governing ccimpJaints filed under 
to any activity that is not a domes@ 

39 U.S.C. section 3662. The Commission 
postal service. The Act, in fact, does not 

ultimately found that the service was a 
create an explicit mechanism for 

postal service, and concluded t?mt the 
cbaIl*g the legal status of services 
as 

complaint was justified. It made this E 
ostal or nonpostaI. 
our opinion, the suitability of 

determination in the form of a section 3662 to challenge the legal 
“Declaratory Order,” PRC Order No. status of Postal Service activities only, 

, 



The co~on’s mn~hl6ians ‘. 
regarding ihe ststus of P&k & Send raise 
issues that we would have addressed - 
bad the Commission properly kued a 

. recommend+ decision. Accordingly, 
we ire- treating the Commission’s Orders 
as a &commended decision. In this 
regard, sechon 3625 gives us a number 
of options. For the reasons set forth in 
this Decision, we are exercising our 
option to reject. 

co* litigatio,n,,ti, at the very hst, k.. 
not designed explicitly for the purpose 
of foster& t&h litigation. In this case, 
the course thst the Commission has 
taken by choosing riot to issue a 
recommended decision appe-am to 
respond to the OCA’s argument that the 
Commission should not issue a 
recommended decision, becausa .of the 
possibility that the GOVE~UOTS would 
exercise their lawful statutory option to 
reject it. Accqdding to the OCA, this 

would leave the complainant with no 
way to appeal our decision, since a 
rejection decision is not appealable 
under section 3628.2 Instead, the OCA Gwmms,-hrthennors, have in the past approved 

such recommendations. E.g.. Docket No. &X76’- 
4 (The Commission recom;hended that Mailgram 
service not be included in the Domestic Mail 
Classification Schedule: the Governors approved 
that recommendation.]: Docket No. R77-1 (Based in 
pail on a legal conclusinn, the CornmisSion 
rccomticntlrd to thr Governors thal the Postal 
Service’s proposed citizrw rate mail not tit? 
adopted. the Covt~nmrz approved) In compliililt 
cases as well, the Commission has bawd a I 

recommendation on its legal conclusion that a 1 
challenged clawificatinn did not violate Jaw. Docket I 
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was the legal status of a particular 
activity, i.e., whether it was postal in 
nature. The Commission’s 
recommendation and opinion, although 
embodied in the form of a “declaratory 
order,” created constraints and options 
for management decisionmaking. In our 
opinion, this is a situation for which 
Governors’ action responding to the 
Commission’s determination is both 
logical and mandated under sections 
3662 and 3625. 

Had the Commission issued a 
recommended decision, it would have 
givwn us m numtJer of 0ptions.s one that 
ww might have chosen would have been 
to accept the Com&asion’s 
recommendation. Thii would have 
gi+en?he Board the further options of 
inst,ructhg postal management either to 
disconthuw the swlvicw or to prwparw to 
file a cm0 se&illgthe C0mdWi0IVt3 
recommendation of a classifi~tion and 
feesfoftheservice.Toassumethatwe 

that the short-term and long-term costs the nature and status of the Postal 
of further controversy in this matter may Service’s product offerings, matters that 
be too high. lie outside the Commission’s 

Other Cunsidemtions acknowledged primary expertise in 
allocating costs and recommendins 

Another serious concern is that the rates. fees, and classifications. Even 
outcome in this case may signal a bias 
against Postal Service activities that 

assuming there is jurisdiction. if section 

might be considered to be in 
3662 is employed, we believe that the 

competition with private sector 
statute requires a joint determination 

entities.7 The general question 
between the two-agencies ecting as 

embodied in the debate over the scope 
partners, as discussed earlier. 

of Postal Service activities involves a 
The Governors would prefer to find in 

complex inquiry into impartant policy 
the Pack % Send Orders guidance for the 

issues. For example, we understand that 
formulation and cunduct of policy in 

CAUUC. Ihe wmplairtant in this case. is 
differentiating postal and nonpostal 
Services for the future. But the Orders 

currently advocating 1 * lation that 
wouid curtail the Pos r 

~I+II to us to extend the stidard for 
Service from 

0tTering services thit compete with 
evaluating whether au activity L a 

private businesses. This, in fact, was 
gs~~~$-~;,jyu&~d 

now questions rega&ug the application 
of the Commfaaian’s prior precedents 



‘wwrmail&theymuldbeviewedas Dockst’N& WC1 that phbtocopying 
“intimately a part of postal services.” Id.’ added” standard suggested in the order. .. ma&inee in postal lobbies would not be 
‘This court did not comment on the The district court in ATCAWdefined a’ 

district court’s “public effect” criterion. postal servicf~ as “closely related to tbs 
subsepnent to the dI6lrict court delivery of d.” 405’F. Supp. Et 1115 

d&&m, but befare tie NAW court of [emuha& added). The Court of AIIP~ 
Appeahhmauce, the timmission in 
Docket No. R76-1 reviewed the 
jurisdictional status of a broad range of 
postal activities and services, referring 
to the test.formulated by the district 
court. I’RC Op. R76-1, Vol. 2, App. F. 
The Commission concluded that many 
of these satisfied the general tests 
outlined by the district court. However, 
the commission then questioned the 
applicability of those tests to several 
other activities. In particular, the 
Commission questioned the 
“jurisdictionality” of money orders, 

&f&red to seticeS “i~~olv[ingl a;l- 
aspect in tbe posting, handling and 
delivery of mail matter.” 596 F.2d at 596 
{emphasis added). The value added 
concept differs Eom these more 
conventional tests. For our own 
analysis, we have found it a vaguer 
standard providing little guidance. Nor 
does the value added concept 
necessarily flow logically from either of 
the courts’ definitions. 

a poit&i~~.‘even Kevery copy 
made were mquhd to ba mailed. PRC 
Op. R76-1, Vol. 2, App. Fiat 20. In that 
case, where the service did not involve 

_ 

a clearly postal-related activity. a 
complete correlation between the 
service and mailing could not support a 
Ending that the service is postal. With 
regard to Pack & Send, the 
Commission’s order concluded that the 
likelihood of mailing established only 
“a dispositive tendency toward a 
finding” that packaging service was 
postal in nature. What emerges from this 
history is an unreliable guideline. While I 

it may be easy to assume that use of a i 

‘Id at 596. The Cnurt <if Appenls staled: “X~ncc 
the Act provides no specific definition of ‘post;~l 
5emces: * * * we must co45true its meaning 
within the purposes of the Act. looking to 
legislative history where the words themselves. 
read plainly, are iaadeqnatc.” Id. 

The Commission’s assessment of Pack 
& Send under this standard was based 
on its conclusion that “the locus of the 
addfxl value is the alternative fflrm of 
accrI)tance it provides.” Order No. 
1145, at 19: see id. at 15. While we do 
not address that finding, we note that 
the observation that packaging amounts 
to “mail preparation for a fee” may 

InThe Postal .Scrviuc may find it advantageous in 
the f~~turs to offer seiviccs that cnhnnce thp ~alnc 
of mail content after II ceases to be mail, or perhaps 
befure mail is produced. In this regard. we are 
concerned that a-value-added” test could extend 
to Postal Service activities that bear little relation 
to the aciuat provision of convcntinnat. core mail 
services. 
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service could result in mailing, it is 
difficult to see how a standard based on 
frequency of this occurrence can 
determine Commission jurisdiction.’ t 

Finally. the application of the public 
effect standard in Pack % Send appears 
to differ from the ATCMU court’s 
original formulation. As described by 
the district court. de public effect test 
pertained to the financial conkequences 
of a particular service, as reflected in 
postal revenues, and the effect on 
consumers’ expenses for the service. 405 
F. Supp. at 1115. The court implied 
that, beyond the sim le magnitude of 
customer expenses, % e impact on 
mailers who had no other alternatives 
[in the case of money orders) had a 
bearing on this consideration. The court 
indicated that tbe test was related 
broadly’ to the policies in the Act 
hvcwhg the availability of hearings and 
the opportunity to scrudni~‘and 
challenge proposed changes in fe+ 

’ A.@+ however, the court indi~ti that 
the magnitude as well as&~ scope of ~ 
the flna@d imp-. yes Eizeabl! Fd -~. -_ _ _ 

. . i 

&&fy thm bad-es of.&ting -I _ 
admirdst&ve mechanisms’ to -.‘I.$. .I 
accommodate the ne&s of g modeti :. i.i 
Postal. Splice. A modest pmpos&suc~ 
as off&ng.packaging services,.sboul~ ?.. 
not have to-$! Fduly.inhibited oy., 
interru$ted by potentially.lengthy I-- .-.r 
administrative or court pmceedings~ ; 
The Postal Service should be able,: {--.: ~ 

_ ..c .-~ . . . . . . . . 
11 We mu& defer tg .tie cowt8’hmuhion~ofthe 

fmquenq of mailing rlindaxd. Nsve;tbsl~. i& 
nota that in the ties the tiat &an established asah’ 
exception form enmcl.!ed existinp seervica. de Of 
moneyod.m,dicb didnotshusche I . . ‘: 

._ c&radtitics that the courts concluded 
-- 

wtabkhsd II status as a pasta3 &vice. cOnsfsie9t~’ 

quickly and efficiently, to test the 
viability and design of serbe offerings 
that provide service of value to the 
general public. and that have already 
been established in the marketplace. In 
the tong run. if the Postal Service is to 
provide affordable universal service, at 
uniform rates, it must be able to take 
advantage of opportunities for new 
revenues. Furthermore, to keep in step 
with the continually evolving economic 
environment, it must be.able to provide 
innovative s6tices quickly. This will 
require ma1 flexibility to design and test 
pmducts and to set rates, in accordance 
with fair. uncomplicated opportunities 
for review that are appmpriite for the 
circumstances. 

We have come to our resolution of 
this matter with mgrd It would befar 
belter if the Iegd Btandnrds were clear. 
well settled, and universally : 
understood. MI that fuIi attention &ld 

Conclusion 

In summary, there are important 
policy considerations raised in the Pack 
& Send analysis oftbe postal versus 
nonpostal nature of a service, The Postal 
Service has nonetheless discontinued 
the operatififi-of Pack % Send and is not 
reversing that action by this Decision. 
Postal management will, however, 
continue to study its options regarm 
packaging service in gene& or a variant 
of Pack L Send as a postal service, and, 
if appropriate, make recommendations 
to thti 3oard of Governors. 

Estimate ofA+icipated Revenue 

’ The Postal Reor@ni&i& A& 
requires that our Dqzision include an 
estimate of anticipated r8venues. 39 
‘U.&C. S 3625(a). &cause the h&d 
Six-vice has already discontinued Pack & 
Send service; OW.DecfdoA:~ have A0 
effect on anticipated pos$l,myenuW, 

. . . . . . 

IlIe collection of informatio9 on.. ,./ ., 
, respondems. inclu&ng-the .me..of . :,;;. _ 
. &toniaied bo&+&i&~t&q&& dr. : 
other-forms OI-iIlforl&tiod technology: 
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